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PER CURIAM.

Faintiff gppeds as of right from an order granting defendant summary dispostion of her
negligence action pursuant to MCR 2.116(C)(10). We reverse and remand.

Maintiff contends that the trial court erroneoudy granted defendant summary disposition when
defendant’s low cart corrd railing was not an open and obvious danger. Plaintiff further claims that,
even assuming that the railing was open and obvious, a question of fact existed regarding whether the
railing posed a foreseeable risk of harm. We review de novo the trid court’s order granting summary
dispogtion. Michigan Mut Ins Co v Dowell, 204 Mich App 81, 86; 514 NW2d 185 (1994). A
motion for summary disposition may be granted under MCR 2.116(C)(10) when, except with regard to
the amount of damages, there is no genuine issue of materid fact and the moving party is entitled to
judgment as a matter of law. 1d. a 85. A motion for summary disposition under MCR 2.116(C)(10)
tests whether there is factua support for a clam. Thetriad court must congder the pleadings, affidavits,
depositions, admissons, and other documentary evidence presented. 1d. Giving the bendfit of
reasonable doubt to the nonmovant, the tria court must determine whether arecord might be devel oped
that would leave open an issue on which reasonable minds might differ. 1d.

Generaly, a business invitor has a duty to exercise reasonable care to protect invitees from an
unreasonable risk of harm caused by a dangerous condition of his land. Sngerman v Municipal
Service Bureau, Inc, 455 Mich 135, 139; 565 NW2d 383 (1997). However, where the dangers are
known to the invitee or are so obvious that the invitee might reasonably be expected to discover them,
the invitor owes no duty to protect or warn the invitee unless he should anticipate the harm despite



knowledge of it on behdf of the invitee. Riddle v McLouth Seel Products Corp, 440 Mich 85, 96;
485 NW2d 676 (1992). Whether a danger is open and obvious depends on whether it is reasonable to
expect an average person of ordinary intelligence to discover the danger on casud ingpection. Hughes
v PMG Building, Inc, 227 Mich App 1, 10; 574 NW2d 691 (1997). When the risk of harm remains
unreasonable despite its obviousness or despite knowledge of it by the invitee, then circumstances may
be such that the invitor is required to undertake reasonable precautions. Bertrand v Alan Ford, Inc,
449 Mich 606, 611; 537 NwW2d 185 (1995). The issue then becomes the standard of care and is for
the jury to decide. 1d.

In this case, the cart corrd raling over which plantiff fel condituted an open and obvious
danger because it is reasonable to expect that the average person of ordinary intelligence would
discover the long, thick raling on casud ingpection. Hughes, supra. Besdes the smple fact that the
large ralling is readily discernible on casud ingpection, plaintiff indicated that nothing obstructed the
railling from her view and that she did in fact observe the railing before attempting to step over it.

Because the railing represented an open and obvious danger, defendant owed plaintiff no duty
of reasonable care unless the risk of harm posed by the railing remained unreasonable despite the fact
that plaintiff discovered the danger. Bertrand, supra. In opposing defendant’s motion for summary
disposition, plantiff submitted incident reports, prepared by employees of the Kmart store in which she
fdl, indicating that there had been numerous other incidents involving the railing surrounding the cart
corrd. Specificaly, the reports reved that within the gpproximately eight-month period immediately
preceding plaintiff’s injury, sx other customers had aso tripped and falen over the cart corrd railing.
Thus, these incident reports establish circumstances thet creste a genuine issue of materid fact regarding
whether the open and obvious railing presented an unreasonable risk of harm, Sngerman, supra at
140-141, and whether defendant should have reasonably expected that plaintiff would injure hersdlf on
the railing despite its open and obvious nature. Bertrand, supra. Because whether arisk of harm is
unreasonable is a question of fact, the existence of duty as well as breach become questions for the jury
to decide. Bertrand, supra a 617. Therefore, we conclude that the tria court improperly granted
defendant summary disposition pursuant to MCR 2.116(C)(10).

Furthermore, the trid court dso erred to the extent that it summarily disregarded the incident
reports as inadmissible, without permitting plaintiff an opportunity to establish the requisite foundationd
requirements for admission as a hearsay exception under MRE 803(6). Although no lower court record
exigs from which we may definitively determine whether the incident reports conditute records of
regularly conducted business activity, we note that these reports were apparently prepared by Kmart
employees on a standard business form, and we recommend that the trid court consider the applicability
of MRE 803(6) to these reports.

Reversed and remanded. We do not retain jurisdiction.
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